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Attorney General 
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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 
          Plaintiff-Respondent, 
 
v. 
 
DAKOTA J. SMITH, 
 
          Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 
          NO. 44413 
 
          Payette County Case No.  
          CR-2015-619 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Smith failed to establish that the district court abused its discretion, either by 
revoking his probation, or by declining to further reduce his sentence pursuant to his 
Rule 35 motion for reduction of sentence? 
 
 
Smith Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Smith was convicted of grand theft and, on August 25, 2011, the district court 
imposed a unified sentence of seven years, with three years fixed, suspended the 
sentence, and placed Smith on supervised probation for four years.  (R., pp.63-66.)    
Approximately two months later, Smith’s probation officer filed a report of violation 
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alleging that Smith had violated the conditions of his probation by being arrested and 
charged with the new crimes of possession of methamphetamine and possession of 
drug paraphernalia; testing positive for amphetamine in August 2011; testing positive for 
amphetamine and methamphetamine in September and October 2011; possessing a 
weapon (a folding knife) in September 2011; possessing three weapons (two knives and 
a multi-tool with two blades), steel handcuffs, and two handcuff keys in October 2011; 
possessing methamphetamine; and possessing “several pill bottles that belonged to 
other people; including Roselle Seitz's prescription for Paroxetine with 16 pills, Juan 
Aguiar's prescription for Penicillin with 30 pills, Martin Lynde's prescription for Lexapro 
with 53 pills, Michael Broski's prescription for Acyclovir with 3 pills, and an empty 
prescription bottle for Ox[y]contin with the owner's name scratched off the bottle.”  (R., 
pp.79-82.)  Smith admitted that he violated the conditions of his probation by testing 
positive for amphetamine and methamphetamine on multiple occasions, possessing 
weapons on several occasions, and possessing steel handcuffs and two handcuff keys, 
and the state withdrew the remaining allegations.  (R., pp.116-19.)  The district court 
revoked Smith’s probation, executed the underlying sentence, and retained jurisdiction.  
(R., pp.129-30.)  Approximately one year later, following the period of retained 
jurisdiction, the district court suspended Smith’s sentence and placed him on supervised 
probation for four years.  (R., pp.138-41.)   
 Approximately nine months later, Smith’s probation officer filed a second report 
of violation, alleging that Smith had violated the conditions of his probation by being 
arrested and charged with DUI, DWP, open container, eluding an officer, and 
resisting/obstructing an officer; refusing to submit to breath testing; and consuming 
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alcohol on numerous occasions.  (R., pp.145-47.)  Smith admitted the allegations and 
the district court transferred the case to the Payette County Drug Court, where Smith 
was reinstated on probation for an additional three years with the condition that he 
successfully complete the Tri-County Drug Court Program.  (R., pp.162-64, 170-71.)   
 Smith graduated from the Tri-County Drug Court Program approximately 18 
months later and, on April 23, 2015, the district court entered an order extending 
Smith’s period of supervised probation for one year with a condition that Smith appear 
in drug court every month.  (R., pp.172-74.)  Less than three months later, Smith 
violated the rules of drug court by possessing alcohol “in a cooler in back of his truck 
and associating with a felon, also hanging out in a house with lots of beer.”  (R., pp.175-
76.)  As a sanction, Smith was required to appear in court on a weekly basis.  (R., 
pp.175-76.)   
Approximately two months later, Smith “admitted to using meth when asked to 
UA after group.”  (R., pp.177-78.)  Smith’s probation officer subsequently filed a third 
report of violation, alleging that Smith had violated the conditions of his probation by 
using methamphetamine.  (R., pp.182-83.)  Smith admitted the allegation and, on 
February 5, 2016, the district court reinstated him on supervised probation for two 
years.  (R., pp.201-02.)   
Approximately three months later, Smith’s probation officer filed a fourth report of 
violation, alleging that Smith had violated the conditions of his probation by repeatedly 
failing to mail in his monthly reports, using methamphetamine, failing to report to drug 
court as directed, and failing to provide proof of “attending any recovery support 
groups.”  (R., pp.212-13.)  Smith admitted that he violated the conditions of his 
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probation by failing to mail in his monthly reports, using methamphetamine, and failing 
to report to drug court, and the state withdrew the remaining allegation.  (R., p.225.)  
The district court finally revoked Smith’s probation and executed the underlying 
sentence.  (R., pp.231-32.)  Smith filed a notice of appeal timely from the district court’s 
order revoking probation and executing his underlying sentence.  (R., pp.241-46.)  He 
also filed a timely Rule 35 motion for a reduction of sentence, which the district court 
granted in part by reducing Smith’s sentence to a unified sentence of six and one-half 
years, with two and one-half years fixed.  (R., pp.234-38, 249-58.)   
Smith asserts that the district court abused its discretion by revoking his 
probation in light of his substance abuse and continued willingness to participate in 
treatment, acceptance of responsibility for his most recent relapse, employment and 
education while on probation, family support, and because “he was not violent or 
harming others.”  (Appellant’s brief, pp.4-6.)  Smith has failed to establish an abuse of 
discretion.   
“Probation is a matter left to the sound discretion of the court.”  I.C. § 19-2601(4). 
 The decision to revoke probation lies within the sound discretion of the district court. 
 State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v. 
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992).  When deciding whether to 
revoke probation, the district court must consider “whether the probation [was] achieving 
the goal of rehabilitation and [was] consistent with the protection of society.”  Drennen, 
122 Idaho at 1022, 842 P.2d at 701. 
At the disposition hearing for Smith’s fourth probation violation, the district court 
articulated the correct legal standards applicable to its decision and also set forth its 
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reasons for revoking Smith’s probation and executing his underlying sentence.  (Tr., 
p.20, L.8 – p.21, L.7.)  The state submits that Smith has failed to establish an abuse of 
discretion, for reasons more fully set forth in the attached excerpt of the disposition 
hearing transcript, which the state adopts as its argument on appeal.  (Appendix A.)  
Smith next asserts the district court abused its discretion by declining to further 
reduce his sentence pursuant to his Rule 35 motion for a reduction of sentence.  
(Appellant’s brief, pp.6-8.)  If a sentence is within applicable statutory limits, a motion for 
reduction of sentence under Rule 35 is a plea for leniency, and this court reviews the 
denial of the motion for an abuse of discretion.  State v. Huffman, 144 Idaho, 201, 203, 
159 P.3d 838, 840 (2007).  To prevail on appeal, Smith must “show that the sentence is 
excessive in light of new or additional information subsequently provided to the district 
court in support of the Rule 35 motion.”  Id.  Smith has failed to satisfy his burden.   
Smith provided no new information in support of his Rule 35 motion.  (R., pp.234-
38.)  He merely reiterated that he was “an acknowledged addict and his actions have 
not harmed any other persons or created any further victims,” that he accepted 
responsibility for his most recent relapse, that he maintained employment and helped 
support his family while on probation, and that he had participated in rehabilitative 
programs since the time that his sentence was originally imposed.  (R., pp.234-38.)  All 
of this information was before the district court at the time that it revoked Smith’s 
probation and executed his underlying sentence.  (Tr., p.11, L.22 – p.12, L.8; p.18, L.11 
– p.20, L.7.)  Because Smith presented no new evidence in support of his Rule 35 
motion, he failed to demonstrate in the motion that his sentence was excessive.  Having 
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failed to make such a showing, he has failed to establish any basis for reversal of the 
district court’s Order on Motion Pursuant to Idaho Criminal Rule 35.   
 
Conclusion 
 The state respectfully requests this Court to affirm the district court’s order 
revoking Smith’s probation and executing the underlying sentence and its order 
granting, in part, Smith’s Rule 35 motion for a reduction of sentence. 
       
 DATED this 23rd day of March, 2017. 
 
 
 
      __/s/_Lori A. Fleming __________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
 
 
CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 23rd day of March, 2017, served a true and 
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to: 
 
JENNY C. SWINFORD  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 
at the following email address:  briefs@sapd.state.id.us. 
 
 
 
      __/s/_Lori A. Fleming___________ 
     LORI A. FLEMING 
Deputy Attorney General    
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do, b e honest about it and fix it. And that's what I was 
doing . 
I'm l ooking t o progress. And I was trying. I'm 
still trying, still fighting . 
I'm going to be doing this my wh o l e life. It 
sucks. I'm still doing it. 
That's all I can say, I guess. 
THE COURT: Okay. 
This case dates back to August of 2011, Judge 
Kerrick over in Canyon County. You've done a therapeutic 
community rider, as your lawyer said, 2011/2012. 
Graduated drug court . Then you had another PV based on 
the use. 
And I guess my thinking of putting you back on 
probation was you had a really good job lined up . You 
had all of t he tools that you could possibly amass having 
graduated from drug court . You had already screwed up, 
and you knew, you knew how easy i t was to do that . 
And I gave you another shot at it, and you 
d idn't use your tools. You went right back into it, and 
right now I ' m looking at somebody t hat has had four 
probation violat i ons on a 2011 case, had the benefit of 
drug court, had the benefit o f a rider. And I'm not 
going to consider another rider at this point. 
So based upon your admissions, I will revoke 
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probation, impose the sentence, which is three years 
fixed, followed by four years indeterminate. You will 
receive credit for time served. 
And as everyone has stated, that's about 489 
days. 
I will recommend t he Pathways For Success, which 
is like a therapeutic community program there. 
You do have the right to appeal your probation 
violation proceeding. Any notice would need to be f iled 
within 42 days. You have the right to file one motion 
f or reduction of sentence. That's within 14 days . And 
you have the right to file a petition for post-convi ction 
relief within one year after the appeal time expires or 
after determination o f the appeal . And if you couldn't 
afford a lawyer, the Court would appoi nt one to represent 
you. 
I think your lawyer has .something to tell you. 
All right . Mr . Smith, I'm going to remand you 
to the Department Of Corrections, and I wish you good 
luck. I do. 
And bond is exonerated. 
(Conclusion of proceedings . ) 
- 0 0 0 - ._ -
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